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the subject matter of the contract, and its terms may be collected. 11 
But will an oral contract be taken out of the statute by letters 
which admit the making of the contract by the writer, but in terms 
repudiate his liability? Before there were cases upon this subject, 
Mr. Blackburn, in his Treatise on the Contract of Sale 12 had said : 
"It sometimes happens that after a dispute has arisen, a party in 
a letter signed by him recapitulates the whole terms of the bargain, 
for the purpose of saying that it is at an end. ... It has never 
been decided whether such an admission of the terms of the bar- 
gain signed for the express purpose of repudiation can be considered 
a memorandum to make the contract good, but it seems difficult 
on principle to see how it can be so considered. " 

When the question actually arose in Bailey v. Sweeting 13 the 
words of Mr. Blackburn gave the court some difficulty, but in 
spite of them it was held that "the first part of the letter is un- 
questionably a note or memorandum of the bargain 

it does not cease to be evidence of the contract because the defend- 
ant goes on to say that he should not be bound by it. " The par- 
ticular point does not seem to have been frequently passed upon 
by the courts either in England or America, but the cases which have 
arisen quote Bailey v. Sweeting with approval and follow the de- 
cision in that case. 14 The weight of authority is undoubtedly to 
the effect that if a party writes a letter admitting the essential 
particulars of the contract, but containing a repudiation of the 
bargain upon bad or insufficient grounds, the letter will constitute 
a good memorandum of the contract within the statute. 16 

Upon both questions — whether the entry of the auctioneer 
at the time of sale, or subsequent correspondence admitting the 
particulars of the contract and repudiating liability, constitute a 
sufficient memorandum to satisfy the statute of frauds — the court 
in our principal case appears to have followed principles well re- 
cognized in both England and America. 

H. A. L. 



Evidence — Consonant Statements — Hearsay — In the case 
of Lyke v. Lehigh V. R. R. Co., 1 the plaintiff's testimony was at- 
tacked on cross-examination and by proof of inconsistent state- 
ments. To show that the testimony given by the plaintiff was not 
a recent fabrication, the trial court admitted declarations by the 

11 Addison on Contracts^ (nth Ed.) p. 36, and cases cited; Smith, Law of 
Fraud, Sect. 381 and cases cited; Wood, Statute of Frauds, Sect. 364, and cases 
cited. 

12 Blackburn, Contract of Sale, p. 66. 
" L. J. 30 C. P. 150 (1861). 

14 Wilkinson v. Evans, L. R. 35 C. P. 224 (1866); Buxton v. Rust, L. R. 41 
Ex. 172 (1872); Cloth Company v. Hieronimus, L. R. 10 Q. B. 140 (1875); 
Heideman v. Wolfstein, 12 Mo. Apps. 366 (1882). 

16 See Addison, Law of Contracts (nth Ed.) p. 38; Wood, Statute of Frauds, 
Sect. 345; Browne, Statute of Frauds (5th Ed.) Sec. 354-a. 

1 236 Pa. 38 (1912). 
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plaintiff a short time after the accident consonant with his state- 
ments made on the witness-stand. The Supreme Court affirmed 
the action of the lower court saying, in substance, that under such 
circumstances as here, where the chief defense was that plaintiff's 
testimony was perjured and evidence of inconsistent statements 
had been given to impeach it, consonant statements were ad- 
missable. 

The doctrine of the admissibility of consonant statements, to 
remove from a witness the imputation of untruthfulness or lack 
of memory placed upon him by proof of inconsistent declarations , 
is not a new one. It apparently made its first appearance in the 
law in 1670 in the case of Lutterel v. ReynelP where the principle 
was stated in general terms and without any qualifications. This 
case was flatly contradicted in 1783 by Justice Buller in King v. 
Parker. 3 For some reason, this latter case was completely over- 
looked by the American courts and we find them stating Lutterell 
v. Reynell still to be the law as late as 1823. 4 There are still a few 
jurisdictions in the United States which have held to the original 
rule unmodified and allow consonant statements to be admitted 
whenever a witness's testimony has been impeached by inconsistent 
declarations. 5 These jurisdictions, while admitting that under 
the general prohibition against hearsay, this kind of evidence is 
not admissible, sustain it as an exception for the purpose of sus- 
taining the credibility of the witness. 

This class of evidence has never been admitted to prove the 
facts which the declarations contain, 6 and the majority of jurisdic- 
tions which hold that consonant statements are admissible only 
under special circumstances 7 do not bar them because they do 
contain such facts but on the broader ground that ordinarily they 
are worthless. In impeaching a witness by showing contrary 
statements, the object is to show that he is unreliable, and the fact 
that he made a statement not under oath, similar to the one he 
makes at the trial, does not remove the inconsistency or the in- 
inferences arising from such inconsistency. 8 Under some circum- 
stances, however, evidence of this kind is of real value, and under such 
circumstances practically all jurisdictions hold it is admissible. 
Usually this is when the witness is charged with testifying under the 
influence of some motive of interest or relationship prompting him 

2 1 Mod. 283 (Eng., 1670). 

a King v. Parker, 3 Doug. 242 (Eng., 1783). 

* Henderson v. Jones, 10 S. & R. 322 (Pa., 1823). 

s Dodd v. Moore, 92 Ind. 397 (1883); Burnett v. R. R. Co., 120 N. C. 517 
(1897); Lee v. State, 44 Tex. Crim. 446 (1903). 

6 State v. Parish, 79 N. C. 610 (1878); Maitland v. Bank, 40 Md. 559 (1874). 

'State v. Hendricks, 172 Mo. 654 (1902); McKelton v. State, 86 Ala. 594 
(1888); Mason v. Vestal, 88 Cal. 396 (1891); Davis v. Graham, 2 Col. App. 
210 (1892); Ga. R. R. Co. v. Oaks, 52 Ga. 410 (1874); McBride v. Ga. R. R. 
Co., 125 Ga. 515 (1906); State v. Porter, 74 Iowa 623 (1888); Heod v. State 
44 Miss. 731 (1870); Crooks v. Brum, 136 Pa. St. 368 (1890); State v. Mc- 
Daniel 68 S. C. 304 (1903); Dudley v. Bolles, 24 Wend. 464 (N. Y., 1840). 

8 Nichols v. Stewart, 20 Ala. 358 (1852). 
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to make a false statement. In such cases consonant statements are 
admitted to show that he made similar statements at a time when 
the imputed motive did not exist or when motives of interest would 
have induced him to make a different statement of facts.' Again, 
they are admitted where the story or a part of the story of a witness 
is claimed to be a recent fabrication. 10 Consonant statements, 
however, do not include mere conclusions or deductions, which 
corroborate or support evidence consisting of particular facts oc- 
curring in the transaction; former declarations of such deductions 
are not admissible. 11 

Some jurisdictions impose a further restriction on the admissi- 
bility of this evidence, and say that the consonant statement must 
have been made prior to the impeaching declarations. 12 The rea- 
son which is given is that if the rule were otherwise the witness 
would be able at any time to control the effect of former declara- 
tions which he was conscious he had made and which he might 
now have a motive to weaken, qualify or destroy. 15 

Under facts similar to those in the principal case, it has been 
held that the motive for the plaintiff to talk in his favor existed 
as well when the statement was made as when the testimony was 
given." It would seem therefore that although the law as stated 
in the principal case is in accord with the majority of jurisdictions, 
evidence having been admitted to combat the theory of recent 
fabrication, it is doubtful whether, the witness having had a motive 
for such declarations, they should have been admitted. 

The aforementioned rules do not apply to declarations made 
by the prosecutrix after the defendant has ravished her. In the 
cases of rape, such declarations are confined to the bare fact, the 
details of the occurrence and the identity of defendant being inad- 
missible. 15 Although the purpose for which these statements are 
admitted is the same as that for which consonant statements are 
admitted, that is to corroborate the witness, the reason for ad- 
mitting the declarations in the case of rape is not the same, but 
merely a remnant of the old common law practice. Under the old 
common law, a woman was forced while the crime was recent to go 
to the nearest village and state the injury to the prominent men 
and show the signs of violence. 16 Admitting the complaints of t he 

8 Stolp v. Blair, 68 111. 541 (1873); Chicago City Ry. Co. v. Mathieson, 
212 111. 299 (1904); McCord v. State, 83 Ga. 520 (1889), followed in Sweeny v. 
State, 121 Ga. 293 (1904); Robb v. Hackley, 23 Wend. 52 (N. Y., 1840). 

10 Legere v. State, m Tenn. 370 (1903); State v. Petty, 21 Kan. 54 (1878). 

11 Maitland v. Bank, 40 Md. 540 (1874). 

^Conrad v. Griff y, 11 How. 480 (U. S., 1850); State v. Cody, 15 So. D. 
167 (1901); Graham v. McReynolds, 90 Tenn. 697 (1891). 
13 Ellicot v. Pearl, 35 U. S. 439 (1836). 

14 McBride v. Ga. R. R. and Electric Co., 125 Ga. 515 (1906). Plaintiff 
declared he had been hurt in a railroad accident twenty minutes after accident 
occurred. 

15 Posey v. State, 143 Ala. 55 (1904); Commonwealth v. Cleary, 172 Mass. 
175 (1898). 

" Glanville XIV, 6. 
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prosecutrix at the present day is the last remaining trace of this 
old custom. 17 



E. L. H. 



Torts — Interference with Another's Employment — 
Strikes — The legality of strikes and the rights and remedies of 
employers and employees who are affected by the acts of labor or- 
ganizations are subjects which have plunged the courts into more 
conflicting decisions than any other matters which have arisen in 
modern times. The failure to agree upon what are termed the funda- 
mental and underlying principle, upon which these decisions are 
based, is here, as in all such cases — barring, of course, the exact 
circumstances giving rise to the actions — the reason for this conflict. 
Will that which is lawful when done with a good motive be lawful 
when prompted by a malicious 1 motive, and will that which is law- 
ful when done by a single individual be lawful when done by a 
combination of individuals are two of these principles which were 
carefully considered in Kemp v. Division 241 A, Ass' n. Street and 
E. Ry. Employees. 1 

It is sometimes broadly stated that an act which does not 
amount to a legal injury cannot be actionable because done with a 
bad intent, 3 and numerous decisions support the proposition. 4 
Where the right to act is absolute, it is difficult to see how any other 
conclusion can be sustained, even though the act is not done to 
benefit the actor, but solely to injure another. Such is the case 
where the owner of land forcibly ejects a trespasser who refuses to 
leave, even though the owner may only be gratifying a vindictive 
spirit in so acting. The erection of a "spite fence," under this 
view clearly is not actionable; but even on this point, the decisions 
are in conflict. 5 On the other hand, if the right to act is what 
may be termed relative, there may be some reason for considering 
the question of motive. Such is the case where one sinks a well 
on his own premises for the mere purpose of drying his neighbor's 
spring, 6 or recklessly wastes natural resources without any benefit 

17 Commonwealth v. Cleary, supra. 

1 "Malice," and its derivatives, as used in this note means simply ill-will 
against a person and does not presuppose the intentional doing of an unlawful 
act. 

1 99 N. E. Rep. 389 (111., 1912). In this case the court refused to stamp 
as unlawful a threat to call a strike unless workmen who refused to remain in 
the union were discharged. 

3 Cooley on Torts (3rd Ed.) 1503. 

4 Allen v. Flood, L. R. App. Cas. 1 (1898); Quinn v. Leatham, (1901) App. 
Cas. 495, qualifies this case, but does not overrule it; Payne v. Western R. R. 
Co., 13 Lea. 507 (Tenn., 1884); Chambers v. Baldwin, 91 Ky. 121 (1891); Na- 
tional Protective Assoc, v. Cummings, 170 N. Y. 315 (1902); McCune v. Nor- 
wich Gas Co., 30 Conn. 521 (1862); Forster v. McKibben, 14 Pa. 168 (1850). 
In these cases the act of but a single person was in question. 

6 Letts v. Kesler, 54 Ohio St. 73 (1896), action not maintainable; Flaherty 
v. Moran, 81 Mich. 52 (1890), contra. 

6 See 18 Harvard Law Review 114, and cases cited. 



